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AN SW E R S 


F OR 


The Right Honourable Bas, WILLIAM Dov- Pc. 
 GLAs, commonly called Lord DAER, Eldeſt 
Son of the Right Honourable Dunbar Earl 
of Selkirk: 


TO THE 


PETITION and COMPLAINT of Przn Jonxsro of 
Cairnſalloch, Eſq, 


T the laſt Michaelmas meeting of the ſtewartry of Kirkcud- 
bright, the reſpondent preſented a claim to be admitted 
on the roll of freeholders; and, in ſupport of it, he pro- 
duced the titles mentioned in the complaint, which, up- | 
Pon examination, were admitted to be unexceptionable, 


The 


(2) 

The meeting therefore conſidered it to be their duty to ſuſtain the 
claim, and to add the refpondent's name to their roll, without regard to 
ſome objections ſtated by a freeholder preſent, which be to be at 
once irrelevant and incompetent. 

They were juſtly of opinion, that it did not belong to them to try or 
decide upon the reſpondent's eligibility to parliament ; and that the only 
queſtion before them was, Whether or not the reſpondent was entitled to 
be put upon the roll of freeholders. 

Their judgment upon this queſtion was directed ſolely by a conſi- 
deration of the ſtatutes, under the authority of which they were met 
together. By theſe, they ſaw, it was enacted, in clear and unambiguous 
terms, that a perſon holding ſuch a qualification as the reſpondent poſ- 
ſeſſes, and producing ſuch evidence thereof as he laid before the meet- 
ing, ſhould be inrolled; and they could diſcover nothing in the ſtatute 
book, that made the reſpondent an exception to the general rule. They 
were ſatisfied, therefore, that, by adding his name to the roll, they did 
no more than exerciſe an act of their juriſdiction, in obedience to the 
authority which conferred it. 

Accordingly, the minority themſelves have acquiefced in -the judg- 
ment ; and it is only at the inſtance of a ſingle freeholder, who was 
not preſent at the meeting, that this complaint is brought. : 

This gentleman, aware of the incompetency of the objections ſtated 
at the meeting, has properly narrowed the ground of his complaint. 
The queſtion of eligibility is dropped : and the oaly queſtion ſubmitted 
to your Lordſhips determination, is, Whether or not the freeholders 
did wrong in ſuſtaining the reſpondenr's claim of inrolment, in _— 
that he is the eldeſt ſon of a Peer of Scotland ? 

The complainer prays your Lordſhips to find, that the en 
did wrong; and he arraigns their judgment as © adverſe to the conſti- 


„ tutional law of Scotland,” But he refers to no principle of the 


conſtitution, to no ſtatute diſqualifying the eldeſt ſons of Peers, 
nor to any legal precedent or authority, in ſupport of the propo- 
ſition he maintains. To an attack of this nature the reſpondent 


might reſt ſatisfied with oppoling the general, but conclulive defence, that 
being 


3 3 


being a commoner ſubjected to the burdens, and entitled to the privi- 
leges borne and enjoyed under the conſtitution by that order of men, 
and having, in the preſent inſtance, produced a ſufficient legal qualifi- 
cation, the freeholders did right. | 

For the ſatisfaction of your Lordſhips, however, and more eſpecially - 
as your determination in this caſe may form a rule of deciſion with re- g 
gard to the eſſential rights of a conſiderable body of the Commons of 4 | 
Scotland, the reſpondent thinks it proper to come forward with a parti- v 
cular explanation of the cofiſtitutional and legal grounds, upon which b 
he, as the eldeſt ſon of a peer, and poſſeſſed of an eſtate affording a free- | 
hold qualification, was entitled to be put on the roll. Yn 


UNDER the feudal ſyſtem, eſtabliſhed in Scotland at a very early pe- 
riod, every freeholder, or perſon holding lands of the crown, was, by 
his tenure, bound to attend the king in parliament. Theſe freeholders 
were originally few in number, and poſſeſſed of very extenſive landed 

eſtates. But, by the natural fluctuation, and diviſion of property, in 
the progreſs of ſociety, their number was gradually increaſed, at the 
ſame time that their condition was rendered more unequal : And, from 
this inequality in point of wealth, arofe the well-known diſtinction of 
freeholders, into greater barons and leſſer barons. The rights of both 

' theſe orders were the ſame : They differed only in the extent of their 
poſſeſſions, and in the degree of perſonal conſideration, influence and 
power annexed to theſe. The obligation to attend in parliament con- 
tinued, as well after as before the riſe of that diſtinction, to be extended 
to all the freeholders within the realm, without regard to the ſize or 
value of their reſpective freeholds. 

This is fully eſtabliſhed by the following act of the Scottiſh parlia- 
ment, paſſed in the reign of James the Firſt: Item, It is ordained aq 1425. 
* and ſtatute, that all prelates, erles, barronnes, and freehalders of the®: S: 
«* King within the realme, ſen they ar halden to give preſence in the 
* Kingis parliament and general counſel, fra thinefoorth be halden to com- 
heir in proper pern, and not le @ procuratour ; but gif the procuratour 

L allege there, an prove a lauchfull cauſe of their abſence.” 
This act is declaratory of the eltabii/led conſtitution and law of par- 


Lament at the time, Aud it is expreſſed in terms too explicit, to admit = 
the 


4 


the poſſibility of a doubt, but that every crown vaſſal in the kingdom, 2 


without exception, was, under its ſanction, of right entitled, and i in duty 


bound to be preſent in parliament. 
No record, or account of the rolls of parliament, during this period, 


has been preſerved ; but it is ſufficiently aſcertained, that the ſmall ba- 


142). c. 102. 


rons attended very rarely and irregularly ; in conſequence of which, the 
whole parliamentary juriſdiction was exerciſed by the greater barons, 
under very little controul. James I., who had refided for many years 
in England, where the monarchy had made greater advances than in 
his own country, and was a Prince of learning and diſcernment, firſt 
endeavoured, with a view to eſtabliſhing a counterpoiſe to the power of 
the great barons, to inforce the attendance of all the ſmall barons ; and, 
finding that impracticable, he next, in imitation of the form of the 
Engliſh conſtitution, reſorted to the expedient of the well known act 
1427, c. 102, diſpenſing with the perſonal attendance of the leſſer ba- 
rons, and empowering thoſe in each county to chooſe two commiſſion- 
ers to repreſent them 1n parliament. | 
This act is as follows:“ The King, with conſent of the haill coun- 
* cel generallie, hes ſtatute and ordained, that the ſmall barronnes and 
et free tenentes need not to come to parliments, nor general councels; 
« ſwa that, if ilk ſchireffdome, their be ſend choſen at the head 
ce court of the ſchireffdome, twa or mae wiſe men, after the large- 
ce neſs of the ſchireffdome, outtane the ſchireffdomes of Clacxman- 
“ nan and Kinroſſe, of the quhilks ane be ſende of ilk ane of them; 
« the quhilk fall be called Commiſſares of the Schire; and be thir com- 
* miſlares of all the ſchires ſall be choſen ane wiſe man and expert, 
& called the Common Speaker of the Parliament, the quhilk fall pro- 
« pone all and ſundrie needis and cauſes pertaining to the commones in 
« the parliament or general councel ; the quhilk commiſſares ſall have 
„e full and haill power of all the laif of the ſchireffdome, under the wit- 
4 neſſing of the ſchireff's ſeale, with the ſeales of diverſe barronnes of 
© the ſchire, to heare, treate, and finally to determine all cauſes to be 
* proponed in councel or Parliament; the quhilks commiſſaries and 


** Ipeakers ſall have coſtage of them of ilk ſchire, that awe compierance 
: cc in 


1 
in parliament or councel, and of their rents, ilk pound ſall be utheris 
fallow to the contribution of the ſaide coſtes, all biſhoppis, abbottes, 
priors, dukes, erels, lords of parliament and banrentes, the quilks, the 
King will be receved and ſummoned to councel and parliament, be 
ce his ſpecial precept.“ 

The leſſer barons, whoſe poverty had given occaſion to this regula- 
tion, laid hold of the diſpenſation which it beſtowed upon them, with- 
out fulfilling the conditions which it required; and the act produced 
little or no effect. All the King's vaſſals, without exception, continued, 
as formerly, poſſeſſed of a right to be preſent in parliament ; but, unleſs 
in ſome extraordinary conjunCtures, none but the greater barons at- 


N 


tended. | 
The reſpondent, however, thought it proper to recite the ſtatute at 


length, in order to ſhew your Lordſhips, that it contains nothing that 
can be conſtrued into an exception againſt him, but the reverſe. It 
will be obſerved, that the legal diſtinction between the two orders is 
there, for the firſt time, drawn with clearneſs and preciſion, ſo as to 
leave no doubt with regard to that claſs of freeholders denominated 
“ ſmall barons,” who were allowed to ſend repreſentatives to parlia- 
ment, Thoſe who are required by this act ſtill to attend parliament 
perſonally, are biſhops, abbots, priors, dukes, earls, lords of parliament, 
and banrents. All other perſons, not included in this enumeration, 
particularly the elde/? ſons of Earls, holding lands of the Crown, muſt 
neceſſarily be claſſed under the other denomination of © ſmall barons, 
* and free tenants,” empowered by the act to chooſe commiſſioners to 
parliament, f 
By the act of the ſame King, paſſed only two years before, it has 
been feen, that the conſtitutional right of thefe ſmall barons to attend 
parliament in perſon, was ſolemnly recognized; and as the latter ſtatute 
authoriſing them to clect commiſſioners to repreſent them in parliament 
was never carried into execution, ſo their right to attend perſonally, re- 
mained 1n 1ts original force. 
Accordingly, it appears from the rolls of parliament, that, during a 
period of above a hundred and thirty years ſubſequent to the ſtatute laſt 
5 mentioned, 
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mentioned, the eldeſt ſons of Peers were regularly in uſe of exerciſing 
their freehold rights, by attending parliament in perſon. In thoſe ages, 
indeed, parliaments were ſeldom aſſembled; and as the ſubjects of de- 
liberation were not always intereſting to a martial people, it may be 
preſumed that the meetings, upon ordinary occaſions, were thinly at- 
tended by thoſe who had the moſt undoubted right to be preſent. 

Notwithſtanding this, it appears from the records, and rolls which 
have been preſerved, that between the years 1478 and 1560, no fewer 
than thirty-four eldeſt ſons of Peers ſat in parliament, upon ſixty-four 
different occaſions ; and, in twenty-ſeven inſtances, when their fathers 
alſo were preſent. | 

The importance of theſe facts, in the reſpondent's argument, will be 
a ſufficient excuſe for troubling your Lordſhips with the following table, 
which will preſent to your eye, in one view, the practice of nearly a 
century, in explanation of the ſtatute 1425. 


Mafter of Erſkine; 
Maſter of Hales, 
Maſter of Mortoun, 
Matter of Crawfurd, = 
5 Maſter of Kieth, - 
Maſter of Sommerville, 
Maſter of Kilmaurs, 
Mafter of Huntly, + 
Maſter of Angus, — 
10 Maſter of Argyle, 
Maſter of Lennox, - 
Mafter of Hume, - 
Maſter of Errol, - 
Maſter of Lindſay, - 
15 Maſter of Borthwick, 
Maſter of Ruthven, - 
Maſter of Montroſe, - 
Maſter of Eglinton, - 
Maſter of Erſkine, — 
20 Mafter of Buchan, — 
Maſter of Semple, + 
Maſter of Ros, - 
Mafter of Rothes, - 


Maſter of Hume, - 


25 Maſter of Forbes, - 
Maſter of Glencairn, 
Maſter of Ogilvy, - 
Maſter of Gordon, 
Maſter of Caſſilis, — 

30 Maſter of Mariſhall, 
2d Maſter of Lindſay, 


Maſter of Sinclair, 


ame of Peers Eldeſt Sons. | 


1478-9 
1478-9 
1431-2 
1481-2 
1481-2 
1481-2 
1484 

1485 

1487-8 
1488 
1488 


1503-4 


1503-4 
1524-5 
1540 
1540-1 
1542 
1543 
1543 
1543 
1544 
1544 
1544 
1545 


1546 
1546 


1546 
1558 
1558 
1560 
1560 
1560 


2d Maſter of Sommerville, 1560 


34 2d Maſter of Glencairn, 


* 


1560 


1481 
1481 
1487 
1484 


1487-8 


1489-99 


1525 
1540-1 
1542 
1543 
1543 
1546 


1545 


1545 
1546 


1545 


1481-2 


1491-2 


1484-5 


I 542 


1 546 


1544 
1546 


1546 


1546 


Sat in Parliamenia, 


1484 


1487 


1546 
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The defects of the early records exclude the poſſibility of obtaining a 


complete enumeration of all the perſons who fat in parliament, du- 


ring that long and. ancient period. From your Lordihips knowledge 
of the circuniſtances, your wonder rather will be excited, that the re- 
ſpondent has been able to trace ſo great a number, and in fo clear and 


ſatisfactory a manner, as to diſſipate every ſhadow of doubt upon the 


object of, his inquiry. 


In the ſituation above deſcribed and proved, matters continued till 
the year 1587; the eldeſt ſons of Peers having, and, as often as occa» 
ſion prompted, exerciſing, in common with all the lieges of the degree 
of commoners, holding lands of the Crown, their right, declared by the 
act 1425, of attending parliament in perſon. : 

In the long interval between theſe two periods, the ariſtocratical power 
of the nobles had, from various cauſes, gradually increaſed; and their in- 
fluence in the ſtate, after the acceſſion of James the Sixth, was ſuch as 
to ſuggeſt to the counſellors of that Prince the neceſſity of employing 
ſome expedient upon the part of the Crown, to balance their authority. 
The moſt effectual one for that purpoſe would have been to enforce the 
ſtanding obligation upon all the ſmall barons, to give perſonal attend- 
ance in parliament. But, as the experience of ages had induced con- 
viction of the impractibility of this, recourſe was had to the milder 
expedient of reviving the ſtatute of 1427, whereby the ſmall barons 
{ſhould be obliged at leaſt to ſend commiſhoners regularly to repreſent 
them 1n parliament. 

This meaſure was accordingly carried into execution by the follow- 
ing ack: Our Soveraine Lord, conſidering the acts of Hieneſſe par- 
« liameant halden at Linlithgow the tenth day of December, the zeir 
ce of God 1585 zeirs, mak and mention how neceſſar it is to his Hie- 
« nefle and his eſtaites, to be truely informed of the ncedes and cauſes 


« periaining to his loving ſubjectes in all eſtaites, efpecially the com- 
* mones of the realm; and remembering of ane gude and lovable act, 
„ made by his Hieneſſe progenitor, King James the Firſt of worthy 
memory, in the parliament halden at Perth, the 1ſt day of March 


— 


„the 
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the zeir of God 1427 zeires, anent the commiſſioners of ſmall bar- 
ronnes in parliament : That his Majeſtie and his ſaid eſtaites would 
ratify and appreeve the ſame to have full effect, and to be put to 
execution in time cumming ; and of new ſtatute and ordaine, for 
the mair full explanation of the ſame acte, and certaine execution 
thereof, that precepts ſuld be directed furth of the chancellary, to 
ane barone of ilk ſhire, firſt, to convene the freeholders, within the 
ſame ſhire, for chuſing of the commiſſioners, as is contained in the 
ſame acte: Quhilkis commiſſioners, being anes choſen, and ſend to 
parliament, the precepts of parliament for convening of freehalders 
to the effect foreſaid, to be directed to the laſt commiſſioners of ilk 
ſhire, quhilkis fall cauſe cheiſe twa wiſe men, being the king's free- 
halders, reſident indwellers of the ſchire, of gude rent, and weel 
eſteemed, as commiſſioners of the ſame ſchire, to have power, and 
to be authoriſed as the act proports, under the commiſſioner's ſeall, 
in place of the ſcheriff's: And, that all freehalders of the King un- 
der the degree of prelates and Lords of parliament, be warned be pro- 
clamation, to be preſent at the chuſing of the ſaids commiſſioners, 
ang nane to have voit in their election, but ſik as hes fourtie-ſhilling 
land in free tennendry halden of the King, and hes their actual 
dwelling and refidence within the ſame ſchire : Quhilk matter being 
remitted be the ſaidis eſtaites, convened in the ſaid parliament, at 
Linlithgow, to the will and good conſideration of our ſaid Soveraine 


Lord, to doe and ordaine therein as his Hienefſe ſhould think maiſt 


expedient and requiſite betwixt and his next parliament ; and now, 
his Majeſty intending, God willing, to take ordour for the final ſet- 
ling and eſtabliſhing of that gude form and ordour maiſt meet and 
expedient, to ſtand in perpetuity in this behalf, according to 
the effecte of the ſaid acte of parliament, maid at Linlithgow, in 


conſideration of the great decay of the eccleſiaſtical eſtate, and uthers 


maiſt neceſſar and weighty conſiderations moving his Hieneſſe; 
therefore his Majeſty now, after his lawful and perfeite age of 21 


ziers complete, ſittand in plane parliament, declaris and decernis the 


ſaid ate, maid be King James the Firſt, to take full effect and execu- 
C tion, 


70 
tion, and ratifies and appreeves the ſame be thir preſents; and for 
the better execution thereof, ordains the commiſſioners of all the ſchł- 
refidomes of this realme, according to the number preſcribed in the 
ſaid acte of parliament to be elected by the freehalders foreſaid, at the 
firſt head-court after Michaelmas zeirly; or failzing thereof, at any 
uther time quhen the ſaid freeholders pleaſe convene to that effect, 
or that his Majeſty fall require them thereto ; quhilks conventions his 
Majeſty declaris and decernis to be lawiul : And the ſaids commit- 
ſioners being choſen as ſaid is, for ilk ſheriſſdome, their names to be 


notiſied zeirly in write, to the director of the chancellary be the com- 


miſſioners of the zeir preceding; and thereaiter, quhen any parlia- 
ment or general convention is to be halden, that the ſaid commiſſioners 
be warned at the firſt, be vertew of precepts furth of the chancellary, 
or be his Hieneſſe miſſive letters or charges; and in all times thereafter 
be precepts of the chancellary, as fall be directed to the uther eſtaites: 
And that all freehalders be taxed for the expences of the commiſſioners 
of the ſchires paſſing to parliament, or general councells, and letters 
of poinding or horning to be direct for payment of the ſummes taxt 
to that eſſect, upon ane ſimple charge of fix days warning allegarly : 
And that the ſaids commiſſioners, authoriſed with different commiſ- 
ſions of the theriffdome fra which they cume, ſealled and ſubſcrived 
with ſix at the leaſt of the barronnes and freehalders thereof, fall be 
equal in number with the commiſſioners of burrowes on the articles, 
and have vote in parhament and general counſelles, in time cum- 
ming: And that his Majeſty's miſſives before general councelles fall 
be directed to the ſaids commiſſioners, or certain of the maiſt eweſt of 
them, as to the commiſſioners of burrowes in time cumming ; and 
that the Lords of Council and Seſſion fall zierly direct letters, at the 
inſtance of the faids commiſſioners, for convening of the freehalders, 
to chuſe the commiſſioners for the nixt zeir, and making of taxation 
to the effect above written: And that the compeirance of the ſaids 
commiſſioners of the ſchires in parliaments or general councelles ſail 
relieve the hail remanent ſmall barronnes, and freehalders of the 


ſchires, of their ſuites, and preſence aught in the ſaids parliaments; 
providing 


2 Þ 


et providing always, that the faidis ſmall baronnes obſerve their pro- 
« miſes and conditions maid to his Majeſty: Upon the whilk declara- 
e tion and ordinance maid and pronounced be our Soveraine Lord, 
« ſittand in plane parliament, as ſaid iz, John Murray of Tullibardin 
allet actes and inſtruments ; and David Earl of Crawfurd, Lord Lind- 
„% ſay, for himſelf, and in name and behalf of others of the nobility, pro- 
« teſting in the contrair.“ . 

The oppoſition which appears to have been made to this act, by 
FR of the nobles, was to be expected from its evident tendency to 
abridge their authority. And it was probably owing to that oppoſition 
that the general enactment of 1427 was reſtricted, by the clauſe ex- 
cluding ſuch freeholders ſrom a voice in the choice of their repreſenta- 
tives, as were not poſſeſſed of a forty-thilling land held of the crown, ſo 
as the King might not have it in his power to controul the elections 
of repreſentatives, by his influence with a multitude of poor depend- 
_ ents. | 

With that ſingle and falutary reſtriction, the enactment of the ſtatute 
laſt recited, is full as broad as that of the act 1427. The perſons to be 
preſent, and to have vote in the election of cotramiſſioners, are © all 
6 freeholders of the Kiovg, under the degree of prelates and Lords of 
“ parliament,” It will not be pretended, that the eldeſt ſon ef a Peer, 
being a lay freeholder, could be conſidered either as a prelate, or as a 
Lord of parliament : And no farther exceptions are to be found in the 
act. 

By the laws in obſervance, prior to the act 1587, every commoner 
in the-kingdom, who was a crown vaſſal, had an undoubted right to be 
preſent perſonally in parliament. The ſingle alteration in the conſtitu- 
tion introduced by that act, was, that thoſe commoners who before ſat 
in parliament in their individual rights, were thereafter to ſend repre- 
ſentatives choſen by themſelves out of their own order. Every perſon, 
therfore, who, prior to that ſtatute, was, in virtue of his freehold, a 
member of parliament, indiſputably was, ſubſequent thereto, (if poſ- 
ſeſſed of the legal qualification) a member of the elective body, em- 


powered by the ſtatute to ſend repreſentatives to parliament. 
+ 


t „ „ 


It hath been ſhewn, that, prior to the year 1 587, nothing appears in 
the hiſtory of parliament to warrant a ſuppoſition, that the eldeſt ſons of 
Peers were ever conſidered as not of the order of commons. On the 
contrary, in all the enumerations of the members of the higher order, 


the eldeſt ſons of Peers are uniformly left out. At the ſame time, your 


Lordſhips ſee them poſſeſſed of crown charters of lands, and taking 
their ſeats in parliament along with other freeholders, from the earlieſt 
times of which we have authentic accounts, and continuing through a 
whole century thereafter to exerciſe their rights, without interruption 
or challenge. | | 

From theſe facts, it is ſubmitted to be clear, that, hon the day Before 
paſſing the act 1587, a Peer's eldeſt ſon ſtood preciſely upon the ſame 
footing with any other freeholder in Scotland, under the degree of no- 
bility. Upon that day he was a commoner, and, if a crown vaſſal, un- 
queſtionably entitled to a ſeat in parliament in his own right. And, 
upon the day after the act paſſed, unleſs the act itſelf ſays otherwiſe, he 
certainly was a commoner ſtill; and if poſſeſſed of a forty-ſhilling 
land, holding of the Crown, he was, beyond the poſhbility of diſpute, 
a conſtitutional and legal member of the body of commoners authoriſed 
by the ſtatute to chooſe commiſſioners to repreſent them in parliament. 

Your Lordſhips have the a& at full length before you. And the 
reſpondent truſts, it will be allowed, that he puts the matter on a fair 
iſſue, when he declares, that, if you find in that act a clauſe diſ- 
franchizing the eldeſt ſons of Peers, or implying, upon ſound con- 
ſtruction, ſuch an intention of the legiſlature, he w1ll, however reluc- 
tantly, yield up his claim to what he has hitherto been happy to con- 
ſider as his birth-right. 

In the mean time, the reſpondent is perfectly fatisfied, that no dil- 
franchiſement, or excluſion of thoſe commoners who happened to be 
the eldeſt ſons of Peers, from the rights and privileges of other freehold- 
ers, either is expreſsly enacted, or was meant by the act 1587. Indeed, 
a little attention to the circumſtances previouſly noticed, muſt ſhew the 


extreme imprabability, not to ſay more, of ſuch a ſuppoſition. 
Such 


4 

Such being the ſituation of matters under the act 1587, your Lord- 
ſhips will now be pleaſed to look at the act 1661, which is the 
next appearing in the ſtatute-book relative to this ſubject. The 
“ King's Majeſty, conlidering that divers debates have formerly Aa 1661, 
& occurred concerning the perſons who ought and ſhould have a<© 35 
« wote in the election of commiſſioners from the ſeveral ſhires of this 
* kingdom to parliament, and who are capable to be commiſſioners t9 

„ garliament, and that it is neceſſury, jor the good of his ſervice, that the 
„ fame be cleared for the future, doth therefore, with advice and conſent 

« of his eſtates of parliament, ſtatute, ena, and declare, That be/ide 

« ofl heritors who hold a forty-/hilling land of the King's Majeſty in ca- 

« pite, bat alſo all beritors, liferenters, and wadſetters, holding of the 

„“ King, and others who held their lands formerly of the biſhops or ab- 2 

* bots, and now hold of the King, and whoſe yearly rent doth amount 

&* to ten chalders of victual, or one thouſand pounds, (all feu-duties be- 

« ing deducted), Mall be, and are capable to vote in the elections of com- 

“ miſſroners of parliaments, and to be elected commiſſioners: to parlia- 

« ments, excepting always from this ad, all noblemen and their vaſſals. 
And it being juſt, that thoſe who ſhall be choſen, and accordingly 

& ſhall attend his Majeſty's and the kingdom's ſervices in parliaments, 

« have allowance for their charges; his Majeſty doth therefore, with 

& advice foreſaid, modify and appoint five pounds Scots of daily allow- 

« ance to every commiſſioner from any ſhire, including the firſt and 

& laſt days of the parliament, together with eight days for their coming, 

« and as much for their return from the fartheſt ſhire of Caithneſs and 


. 
* 


« Sutherland, and proportionally at nearer diſtances; and that the ⁊ohole 
« ſreeholders, heritors, and liferenters, holding of the King and Prince, 
„ ſhall, according to the proportion of their lands and rents lying with- 
& in the ſhire, be liable and obliged in the payment of the ſaid allow- 
« ance, excepting noblemen and their vaſſale, for payment of which, all 
« execution of horning, poinding, and quartering, is to pals, as for rai- 
% ſing of the exciſe, and that according as the time and days of the 
e parliament ſhall he atteſted under the clerk of regiſter's hand. And 
« becauſe at this time ſome commiſſioners of ſhires have been put to 
D | extraordinary 
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* extraordinary expences, in providing of foot-mantles for the riding of 
* the parliaments, it is hereby ſtatute, that the commiſſioners ſhall be 
„ relieved of the prices thereof, to be given in under their hands; and 
< that the prices of the foot-mantles be raiſed in the ſame way, and by 
„ the ſame execution, with the daily allowance aforeſaid, the commiſ- 
* ſioners always, at the riſing of each parliament, making the foot- 
** mantles forthcoming to the ſhire, to be diſpoſed as they ſhall think 


St,” 


This act virtually ratifies the former one of 1 587, in as far as it confers 
the right of voting upon all heritors holding a forty-ſhilling land of the 
King in capite ; and it introduces another qualification, in like manner, 
in favour of all heritors, liferenters, and wadſetters, holding lands of the 
King, of the yearly rent of ten chalders of victual, or 1000]. As to 
the perſons within the meaning of the ſtatute, the enacting words are 


' ſufficiently broad to comprehend all commoners, and, among theſe, 


the eldeſt ſons of Peers. This, however, is placed beyond controverſy, 
by adding the exception of © noblemen and 7heir vaſlals.” 


It has been ſaid, indeed, that the exception of noblemen includes the 
eldeſt ſons of Peers. But this is clearly proved to be a miſtake, by the 
act paſſed in the year following, reſtricting the privilege of being preſent 
at the debates in parliament to the perſons therein named. By this act, 
it is provided, That none be admitted to ſtay in parliament but the 
& ordinary members of parliament, viz. the archbiſhops and bifhops, 
* noblemen, officers of ftate, commiſſioners from ſhires and burghs, 
« and the clerk regiſter, deputes, and ſervants employed by him to 
& ſerve in the houſe; and S , theſe, admittance is allowed to the 
tc eldeſt ſons, and apparent heirs-male of noblemen, to the ſenators of 
* the college of juſtice, to the knight mariſchall, to the uſhers, to the 
* lyon, to the juſtice deputes, to the King's agent; one ſervant al- 
« owed to the chancellor, two to the conſtable, two to the mariſchall, 
„ and one to the advocate: And it is ordained, that none preſume to 


fit on the benches, fave the nodi/ity and clergy : That the officers of 
. 


1 


* ſtate fit on the ſteps of the throne ; that the commiſſioners from 
e ſhires and burghs fit on the forms appointed for them; that noble- 
« men's eldeftl ſons and heirs foreſaid, fit on the lower benches of the 
« throne ; that the lords of ſeſſion fit at a table, which is to ſtand 
© hetwixt the throne, and the commiſſioners of burghs.“ 

This act clearly ſhews, that the term zoblemen, in the preceding act 
1661, is ſynonimous to that of /ords of parliament, uſed in the act 


1587. | Þ | 
Upon the whole, therefore, the reſpondent can have no doubt that 


your Lordſhips will be clearly of opinion, that, under the act 1661, 
referring to the act 1587, and illuſtrated by that of 1662, the 
eldeſt ſons of Peers are entitled to all the privileges of other common- 


ers. 


The next ſtatute relating to this queſtion, is that of 1681, c. 21., 

by which it is enacted, © That none ſhall have vote in the elections of Ad 1681. 
© commiſhoners for ſhires or ſtewarties, which have been in uſe to be 
« repreſented in parliament and conventions, but thoſe who at that 
time ſhall be publicly infeft in property or ſuperiority, and in poſ- 

% ſeſhon of a forty ſhilling land of old extent, holden of the King 
or Prince, diſtin from the feu-duties in feu-lands; in where the 

< ſaid old extent appears not, ſhall be infeft in lands liable in public 

© burden, for his Majeſty's ſupply, for four hundred pounds of valued 
rent, whether kirk- lands now -holden of the King, or other lands 
“holding feu, waird, or blench of his Majeſty, as King or Prince of 

e Scotland.” This act further * Ordains the whole freeholders of each 

6 ſhire and ſtewartry having election of commiſſioners, to meet and con- 

“ vene at the head burghs thereof, and to make up a roll of 4 hz 

* freeholders within the ſame,” 

It muſt be unneceſſary to obferve, that the enactment of this ſtatute, 

like all the former ones, is perfectly general, comprehending all free- 
Holders, without exception; and conſequently the eldeſt ſons of Peers, 
poſſeſſing the qualifications required by it. And by this act, your Lord- 
{hips know, the right of ſtanding upon the rell of freeholders, conti- 


nued 8 
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nued to be regulated at the time of the Union; by an article cf which, 
it was declared, That none ſhall be capable to elect, or be elected, to 
6 repreſent a ſhire, or burgh, in the parliament of Great Britain, for 
© this part of the united kingdom, except ſuch as are now capable, by 
« the laws of this kingdom, to ele, or to be elected as commiſſioners 
for ſhires or burghs to the parliament of Scotland.“ 

The right cf the eldeſt ſons of Peers, being thus neither ſtrengthened 
nor impaired by the articles of Union, but left to be determined by the 
exiſting laws of Scotland at the time, it ſeems neceſſary only to take 
notice farther of the act of the 16th of the late King, which, in terms e- 
qually general and comprehenſive with all the prior ſtatutes, © EnaQts and 
* declares, that no perſon is, or ſhall be entitled to vote for a com- 
« miſſioner to ſerve in parliament, for any ſhire or ſtewartry in that 
% part of Great Britain called Scotland, or to be inrolled in the roll 
« of electors, in reſpect of the old extent of his lands, holden of the 
King or Prince, unleſs ſuch old extent is proved by a retour of the 
“ lands, of a date prior to the 16th day of September 1681.” The ex- 
« preſſion, that © no perſon ſhall be entitled to be inrolled in the roll of 
t eleCtors, unleſs the old extent of his lands is proved by a retour, of 
&« date prior to 1681,” is the ſame as if the act had ſaid, that every per- 


ſon (not expreſsly diſqualified by ſtatute) the old extent of whole lands 
is proved by a retour prior to 1681, ſhall be entitled to be inrolled. 


It is already ſhewn, that both by the ſpirit and the words of all the acts 
of parliament relating to this queſtion, the eldeſt ſons of Peers, poſſeſſing 
freehold eſtates, are gualiſied to be put on the roll of electors: And, con- 
ſequently, the reſpondent, who is ſeiſed in the feudal right of an eſtate 
affording a legal qualification, and who produced to the meeting of free- 
holders the ſpecific ſtatutory evidence thereof, was clearly entitled to be 
put upon the roll. 


In reſpect whereef, Oc. 
_ JOHN MORTHLAND. 
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